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MILLS ». DURYEE. 18183,
March -30th:~

AbsentssTopD, J.

ERROR to the Circuit Court for the district, of Nil debet i3
Coliimbia m aii action of debt upon a judgment of the Lot2E°0rie
Supreme Court of the 8tate of New York; to Which the founded on 2 !
Defendant below pleaded Vil debel, which plea; upon Jigment of
general demurrer, was adjudged bad:

By the constitution bf the United Statés, art. %, sect.
1, it 1s declaved; that ¢ full faith.ahd credit shali be
¢ given; m each state; 1o the public dcts; records and
ssjudicial proceedings of evéiy other state. And the
s Congress may, by general laws, prescribe the manner
¢ 1n whicli such acts, records and procecdings shall be
¢ proved, and the gffect thereof.”’

The act of May-26th, 1790, vol: 1, p. 115, after pro-
viding the mode by which they shall be authenticated,
declareg, that ¢ the said records and judicial proceéd-
« ings,"authefilicated as aforesaid, shall have sucli faith
« and eredif givéi to them, m every Courf within the
¢ United States; as they have by law; or usage; in the
s Courts of fhe stite from hence the said records are;
¢ or shall be, taken.”

And by the sipplementary act of March 27th, 18044
vol. 7, P 458, § 257it 15 declared, that the provisions of
the origimal act of 26th May; 1790, shall apply as well
to the records and Coutts of the respective territories
of tlie Utited States and cotintries subject to the juris-
diction.of the United States as to the records and Courts
of the several states:

F. 8. Key, for ©ldhiliff in error

Thé true coiistruction of that part of. the constitiition
and 18 -of the Utiited States will coiifine their opéra-
tiofi to evidence ohly, and” will not justify such an al-
-terdtion in the rules of pledding. The « %’ct’: to. be
givdti to snchi‘topies is thewr ¢ gffect’? as evidence, for it
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muxs 15 not pretended that an execution could 1ssue here upon
Ve such a record.

BURYEE.

e Xf nul tiel rccord 1s the proper plea, or could be plead-
ed 1 such a case, there are no means of procuring and
mspecting the orginal record, (which 1s essential under
such an 1ssue:) and the constitution and law, not having
provided for this,'it must be presumed, did not mtend it.

The record in this case 1s not the erginal—it 1s cera
tificd and authenticated as a copy, and therefore unless
entitled to more faith and credit here than m New York,
it could net be offered fo the Court upon the plea of nul
tiel record, for under that 1ssue this record, even 1n New
York, would not be admitted. The original must be
produced and mspected.

But if this record would.be entifled to such considera-
tion m anather staie, by force of the constitution and
law, it 1s not entitled to it 1n this district, which1s nota
state. 4 Dal. 2§1, Phelps o. Holker 1d. 188, James v.
Allen. 1 N. ¥ T R. 460, Hitchcock v. JAicken. 4 Mass.
T, R. 401, Bartlett v. Knight.

Joxgrs, contra

It 18 admitted that a record authenticated pursuant ta
the act of Congress, 18 to have the effect gf evidence only;
but it 15 evadence of the luglest nature, viz. record evi-
dence,

In every case of debt or contract the form and effect
of the plea ave determned by the dignity of that debt or
contract; m other words by the dignity of the evidence,
whether it be of record, by specialty, or simple contract.

The act of Congress makes the authenticated exem-
lication of the record equivalent to the omgumal record
in its proper state, and communicates to it the same
effect as c-ozdelwc, thereby making it capable of sustamn-
ing the same averments 1n pleading, and of abiding the
same tests, as the original record. ~ Tt therefore cannot
be denied or controverted by any plea, such as nil debet,
Which goes to put m 1ssue before the jury the matters
averred by the record; and the existence of the record
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ftsell, but the Defendant must either distinctly deny »rmxs

the record, or avoid it by pleading per fraudem, salis- v,

faction, &c. 2 Dall. 302, Armstrong v, Carson. DURYEE.
In allowing tlus conclusive effect to the evidence of

the authenticated record, it 1s immaterial that it has not

the further effect of enabling the mmsterial officers of

the law to 1ssue an execution thereon, for that objec-

tion would be equally valid agamst the record-when.

used 1n its proper stafe, but out of the yurisdiction of its

proper Court; and also agamst the sentences of foréign

Courts of admiralty under the law of nations,

"The act of congress communicates to the authenti-
cated record the effect of record evidence m all Courts
withwn the United States, and does not limit it to .the
Courts 1n any siate, as supposed by the Plamtiff m
error.

HMarch 14th....SToRY, J. delivered the opimion of the
Court as follows:

The question 1n €lus case 1s whether =il debef 15 a
good plea to an action of debt brought in the Courts of
tlus district on a judgnent rendered m a ‘Court of re-
cord of the state of New York, one of the United Stales,

The decision of this question depends altogether-upon
the construction of the -constitution and laws of the
United States.

By the constitution it 1s declared that ¢ full faith and
¢ credit shall be given 1n each state to the public actsy
¢ records and judicial proceedings of every other state,
¢« and the congress may, by general laws, prescribe the
¢¢ manner 1 which such acts, records angd proccedings
«s shall be proved and. the effect thereof,”

* By the actal' 26th May, 1790, ch. 11, congressprovided
for the mode of authenticating the recoids and judicial
proceedings of the .state Courts, and then further:ie-
clared that « the records and judicial proceedings,. au-
« thenticated as aforesdid, shall. have such faith and
« credit given to them,m every Court within the United
« States as they have by law-or usage in the Courts of
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¢ the staty from whience the said records ate oy shall be
se.taken,”

It 1s argued that this act provides only for the ad-
mission of such records as evidence, but does not de-
clare the gffect of such evidence when admitted. This
argument cannot be supported, 'The act declares tliat
the record duly autheniicated shall have Such faith and
credit as it as m the state Court from whence it 18
taken. IF 1 such Court it Lias-the faith and credit of
evidence of the highest nature; viz. record evidence, it
must have the sume faith and credit in every other
Court. Congress have therefore declared the effect of
the record by declaring what faith and credit shall be
given o it.

It remains only then to iquire m every case what 18
the effct of a judgment n the state where it 1s render-
ed. 1In the present case the Defendant had full notice
of the suit, for he was arrested and gave bail, and it 1s
beyond all doubt tlat the judgment of the Supreme
Court of New York was cunclusive upon the parties m
that state, It must, therefore. be conclusive here also.

But it 15 said that admitiing that the judgment 1s con-
clusive siill nil debet was 2 good plea, and anl tiel re-
cord could not be pleaded, because the vecord was of
another statc and could not be mspected or transmitted
by certiorart. “Whatever may be the validity of the
plea of il debet after verdict, it cannot be sustained in
tiis case. Tlie pleadings m an action are governed by
the dignity of the instrument on which if 1s founded.
If it be a record, copclusive between the parties, it can-
not be denied but by the plea of nul tiel record, and
when congress gave the effect of a record to the judg-
ment it gave all the colluterdl consequenceés. There 18
wo difliculty in the préof. Tt may be proved m the
manner prescribed by the act, and such proof 18 df ag
Iigh a nattire as an nspection, by the Court; 6f, its
own r-cord, or as an exemplification 'would be 1 any
other Court of the same state, Had this judgment bee
sucd it any ofher Court of New York, there 1s no
doubt ihat nil debet would have been an inadmussible

lea. Y £ the same objection miglié, be urged that the
record could not be iispected. The law howeyer 15 un-
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doubted that an exemplification would 1n such cdse be mrris
decisive. The origimal need not be produced. v,
DURYEE;

Another objection 1s that the act cannot haxe the ef- —anet

fect contended for, because it dors not enable the Courts-

of another state to 1ssue executions directly on the or-

gwnal judgment. This objection, if it were valid, would

equally apply to every other Court of the same state

where the judgment was rendered. But it has no

foundation. The right.of a Court to 1ssue execation

depends upon its own powers and orgamzation. Iis

Judgments may be complete and perfect and have full

effect independent of the right to issue execution.

The last objectiom 1s, that the act does not apply )
Courts of tias djstrict. The words of the act afford a’
decisive answer, for they extend ¢ to every Court with-
m the United States.”

Were the canstruction contended for by the Plamtiff
in error to prevail, that Jjudgments of the state Courts
ought to be considered prima facie .evidence only, this
clause 1n the constitution would be utterly unimportant
and illusory ~ The common law would give such judg-
ments precis:ly the same effect. It 1s manifest -however
that the constitulion contemplated a power 1 congress
to give a conclusive effect to such judgments. And we
can perceive no rational mterpretation of the act of
congress, unless it declares a judgment conclusive when
a Court of the particular state where it is rendered
would pronounce the same decision.

On the whole the opmnion of a majority of the Court-
18 that the judgment be aflirmed with costs.

Jounson; J.

In this case I am unfortunate enough te dissent from
my brethern.

I cannot bring my mind to depart from the cannons -
of the common law, especially the law of pleading, with-
out the most urgent necessity. In this case I see none.

A judgment of an indgpendent unconnected jurisdic-
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tion 1s what the law calls a foreign judgment, and it 1s
every where acknowledged that nil debet 1s the proper
Ppiea to such a judgment. Vul tiel record 18 the proper

wem—-— plea only svhen the judgment derives its origin from the

same source of power with the Court before which the
action on the former jndgment 1s-mstituted. The former
toncludes to the country, the latter to the Court, and 1s
triable enly by mnspection.

If a different decision were neécessary to give effect
to the 1sf scction «th article of the constitution, and the
act of 26th May, 1790, I should not hesitate to yield fo
that necessity. But no sucly necessity exists; for by
receiving the record of the state Court properly au-
thenticated as conclusive evidence of the debt, full effect
18 given to the coustitution and the law. And such ap-
pears, from the terms made use of by the legislature, to
have been their idea of the course to be pursued in the
prosccution of the suit upon such a judgment. For
Jaith and credit are terms strictly applicable to evidence.

I am anduced to varv in deciding on this question
from an apprchension that receiving the plea of nul tiel
record may at some future time involve this Court in mex-
tricable difficulty  In the case of Holker and Parker,
which-we had before us this term, we see an instance
1n which a judgment for § 150,000 was given 1 Penn-
sylvania upon an attactment levied on a cask of wine
and debt in judgment brought on that judgment in the
state of Massachusetts. Now if in this action nul tiel
record must necessarily be pleaded, it would be difficult
to find a metiod by which the enforcing of such a judg-
ment could be avouded. Instead of promoting then the
object of the constitution by removing all cause for
state jealousics, nothing could tend more fo enforce
them than enforcing such a judgment. There are cer-
tain eternal primciples of justice which never ought to
be dispensed with, and which Courts of justice never
can dispense with but when compelled by positive sta-
tute. One of those 1s, that jurisdiction cannot be justly
exercised by a state over property not within the reach
of its process, oF over persons not owing them alle-
grance or not subjected to their jurisdiction by bemg
found within themr limits. But if the states ave at liber-
ty to pass the most absurd laws on this subject; and we
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admit of a course of pleading which puts it out of our Mitng
power to prevent the exeCution of judgments obtamed 0.
under those laws, cerfamly an effect will be given to puryEE:
that article of the constitution in direct hostility with ———-——sat-
the object of it.

I will not now undertake to decide, nor does this case-
require it, how far the Courts of the United States
would be bound to carry mto effecf, such judgments,
but I am unwilling to be precluded, by a technical nice-
ty; from exercising our judgment at all upoun sueh cases.

OLIVER
V-
THE MARYLAND INSURANCE COMPANY, 1813.
March

JAbsent.... WASHINGTON, J. and Toop, J.

ERROR to the Circuit Court for the district ofTre length of
Maryland. The case arose upon a policy. of msurance time a vesd
on the snow Comet, < at and from Baltimore to Bar- puck i Wi
¢ celona, and at and from Barcelona back to Balti- go, withoutdis®
¢ more.” charging the

underwriters,
+does not des

She arrved at-Barcelona on the 25th of July, 1807,pend e the
and after remaining forty days under quarantine, went boge &
up to the city where she remamed until the 8th of Jan- The danger
uary, 1808. She then procceded to Salow for the prin- f{}“ﬂ‘v‘ggi{‘.;
cipal part of her cargo,. which she took n there and remaipmg 10
sailed from thence on her return voyage to Baltimore Port 2_loog

on the 28th of January, 1808, and was captured by the :f,s'ﬁ,’;g',?g‘m
British and condermaned under the orders mn council of ‘h%t “ﬂder-ust
. ~ writers,, n
the 7th of November, 4807 piters, must
meiiate, di-

At the trial the Defendants msisted on the delay at {;‘““ eaxig‘(j:lg

Barcelona and the stopping at Salou as deviatiens ruption of the
which destroved the Plamtiff’s right to recover wpon voyage, & yr-

the policv. The Plaintiff justified the stopping at Salon ‘;‘;};t’ ::ﬁf



